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1701 Workers’ Compensation and Special
Injury Return-To-Work Program

Georgia Department of Human Services
Human Resources Policy #1701

Workers’ Compensation and Special Injury Return-To-Work Program

Release D April 1, 2000 Revised D June 3, 2020
ate: ate:
Next Revi
ew Date:
Refer- 0.C.G.A. 34-9-1 through 34-9-367 — Workers' Compensation
ences: 0.C.G.A. 45-7-9 — Line-of-Duty Injury

Rules of the State Personnel Board 478-1-16 — Absence from Work

The Department of Human Services (DHS) is concerned about the health and safety of all its
employees. Supervisors should be alert to any situation which could result in potential injury or ill-
ness to employees, clients, and customers. Employees are to immediately bring any potentially
unsafe or unhealthful working condition to the attention of their supervisors for review and resolu-
tion.

When work-related injuries, illnesses or exposures to occupational disease occur, all employees will
be returned to work, whenever feasible, as quickly and safely as possible. DHS has adopted a com-
prehensive Return-to-Work (RTW) Program to accomplish this objective. Supervisors should refer
to the Workers' Compensation Supervisors Manual or contact their workers' compensation coordi-
nator for additional information regarding this program. The manual can be found on the Georgia
State Board of Workers' Compensation website.

Section A: Eligible Employees

1. All full-time and part-time employees in classified and unclassified positions, except for tempo-
rary and hourly employees who are short-term or hired for a specific project or function, are
eligible for the Return-to-Work Program.

Section B: Procedures

1. Please read the Workers' Compensation Reporting Instructions (Attachment #1).

2. Whenever a work-related injury, illness or exposure to occupational disease occurs, the
employee is to be given work time to seek appropriate medical attention.

3. Medical treatment must be rendered by a network provider referral made by the Managed Care
Organization (MCO) unless an emergency exists. Failure to comply will result in non-payment of
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treatment by the Department of Administrative Services (DOAS) Workers' Compensation Pro-
gram.

A current Managed Care Organization Notice, Bill of Rights for The Injured Worker, Work-

0 ers' Compensation Fraud Notice and Workers' Compensation Reporting Instructions must
be posted in prominent places at each work location. To receive these documents, please
contact the Office of Human Resources (OHR).

a. In the event of an emergency, appropriate medical attention for the employee should be
sought immediately (e.g. call 911 or transport to an emergency room). In an emergency,
treatment does not have to be provided by a Network provider. All follow-up care must,
however, be provided by a referral from the MCO.

b. If the injury/illness/exposure requires immediate medical attention and transportation is
not otherwise available, the employee may be transported by the supervisor or qualified
designee to a nearby hospital. Time used to transport the employee is considered work time.

0 The driver must have a valid driver’s license.

c. If possible, the employee may transport himself/herself.
d. Where practicable, transportation should be provided using a State vehicle.

e. If a State vehicle is not available, the supervisor or designee may determine that it is appro-
priate to use a personal vehicle to transport the employee.

f. The supervisor or designee may be reimbursed for mileage, parking fees and other expenses
incidental to the use of the personal vehicle for such transportation.

g. Itis the responsibility of the supervisor or designee to ensure that any personal vehicle used
is insured against loss. Private vehicles are not insured by the State, even when they are
used to conduct State business.

h. The employee, supervisor or designee is to present the completed Georgia Activity Analysis
(Attachment #2) to the treating physician for review after the initial examination of the
employee.

o A Georgia Activity Analysis Form is to be completed in advance and placed on file for
every job within the organizational unit.

i. If the employee is dissatisfied with the physician selected from the MCO, a second selection
from the MCO may be made without permission. Any further changes require permission
from the appropriate DHS workers' compensation coordinator or a DOAS workers' compen-
sation representative.

4. After ensuring that proper medical treatment has been arranged, the supervisor or designee is
to report all injuries, illnesses and exposures to occupational disease that require medical treat-
ment or result in time lost from work through the telephonic reporting system at
1.877.656.7475.

a. The report should be made immediately and in no case more than 24 hours from the time
the supervisor or designee has knowledge of the injuries, illnesses, or exposures to occupa-
tional disease.

b. The supervisor or designee should have a copy of the Georgia Activity Analysis Form avail-
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able in order to respond to questions asked by the telephonic reporting system staff.

5. If the injuries, illnesses, or exposures to occupational disease do not require medical treatment
and do not result in lost time from work, supervisors or designees should complete an Incident
Report (Attachment #3) and retain for their records. Should the employee require treatment or
lose time away from work later, the claim should be reported by calling the telephonic report-
ing system.

6. A determination based on the Georgia Activity Analysis Form must be made by the treating
physician regarding the employee’s ability to immediately return to regular or modified duty.

a. If the physician is unable to release the employee immediately to regular or modified duty,

the employee will not return to duty that day.

o The employee will not be charged leave for the absence from work on the day of the
injury, illness, or exposure to occupational disease.

b. The supervisor and/or designee are to arrange follow-up contact with the employee within
24 hours to check on the employee’s well-being and begin preparation for a Transitional
Employment Plan (Attachment #4).

7. As soon as the employee is released to work activities, the employee will be asked to meet with

the Transitional Employment Team to develop a Transitional Employment Plan.

o Time spent by the employee in Transitional Employment Team meetings will be consid-
ered work time.
a. The plan will specify the following:
I. Start and end date of transitional duty,
II. Specific duties to be performed,
III. Signatures of both the supervisor and injured/ill employee; and,
IV. Next review date.

b. A Detailed Job Analysis (Attachment #5) may be completed for review by the treating physi-
cian as determined necessary or appropriate.

c. Responsibilities and duties identified for the employee must always be of value to the
Department while ensuring the employee’s safety.

d. If possible, tasks should resemble the employee’s regular work and within the same func-
tional unit. If this is not feasible, however, other alternatives should be considered utilizing
the following guidelines:

I. Focus on unique skills and abilities of the employee,
II. Consider duties outside of the employee’s regular work unit,
III. Provide tasks which add value to services normally provided by the Department,

IV. Explore training or other on-the-job learning experiences to help enhance the skills of
the employee,

V. Allow an employee to share skills through mentoring other employees; and,

VI. Provide employees with special projects which need to be completed.
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e. Supervisors are to complete the Transitional Employment Plan (Attachment #4) to keep a
record of the specific job responsibilities and tasks employees will perform during their
transitional duty.

Section C: Monitoring Transitional Employment Plans

1. As the employee’s medical condition improves, the Transitional Employment Team will meet
periodically to revise the plan to increase activities. This should help the employee gain strength
and endurance to expedite the transition to regular employment.

2. The plan should be reviewed on a regular basis during the Transitional Employment Team
meetings; assignments should be changed periodically to reflect improvement in the employee’s
physical capacities, as documented by the treating physician.

3. Transitional Employment will continue for the time period determined necessary and appropri-
ate, up to ninety (90) calendar days.

Section D: Providing Reasonable Accommodation

1. If an employee is unable to resume regular duties within ninety (90) days, the Transitional
Employment Team will initiate a reasonable accommodation evaluation in order to comply
with Title I of the Americans with Disabilities Act (ADA). Because of the complex nature and
responsibilities of the Department under this Act, the OHR-Compliance Management will coor-
dinate this process to ensure compliance with all related statutes.

2. Affected employees will be active members of the Transitional Employment Team as it relates to
a reasonable accommodation. Their opinions and input will be solicited.

3. When it is determined that the team either needs assistance with a reasonable accommodation
or no accommodation can be identified, the employee will be referred to the DOAS Workers'
Compensation Program for rehabilitation evaluation.

Section E: Non-Compliance with Return to Work
Program

1. If an employee refuses (or otherwise through their actions declines) to participate in the RTW
Program, their assigned Human Resources Representative should be notified. Refusal to return
to work and refusing to follow directives given by a supervisor in a job where the responsibili-
ties and duties have been approved by the treating physician may jeopardize an employee’s
workers' compensation/special injury benefits.

Section F: Family Leave

1. A work-related injury, illness or exposure to occupational disease may qualify as a serious
health condition under family leave. An employee may be placed on available family leave dur-
ing the workers' compensation/special injury absence, which may run concurrently.

2. At some point during the employee’s absence, the treating physician providing medical care
pursuant to workers' compensation/special injury may certify that the employee is able to
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return to work in a transitional employment position.

a. If the employer offers such a position, the employee is permitted but not required to accept
the position.

b. If the employee does not accept the transitional employment position, the employee may no
longer qualify for payments from the workers' compensation/special injury benefit plan,
but the employee is entitled to continue on family leave, either until the employee is able
to return to the same or equivalent job the employee left or until the twelve (12) work week
family leave entitlement is exhausted, whichever is first.

3. If the employee returning from a workers' compensation/special injury absence due to an
injury, illness or exposure to occupational disease is an individual with a qualifying disability,
he or she will have rights under the ADA.

Section G: Workers’ Compensation Tracking Form

1. Supervisors are to maintain a record of employees on workers' compensation or special injury
leave utilizing the Workers' Compensation Tracking Form (Attachment #6) and the start and end
dates of their Transitional Employment Plan, if applicable.

For additional information or assistance, please contact your local Human Resource Office, or email
DHS-Policies@dhs.ga.gov

1701 A1 Workers’ Compensation Reporting
Instructions

Georgia Department of Human Services
Human Resources Policy #1701 Al

Workers’ Compensation Reporting Instructions

Call toll-free, 24 hours a day / 7 days a week 1.877.656.7475

Claims should only be reported by the Supervisor or designee.
Employees cannot call in their own claims.

The supervisor or designee should call to report work-related injuries, illnesses, and exposures to
occupational disease within 24 hours. Reporting should be delayed only long enough for the super-
visor or designee to assist the employee with receiving appropriate medical attention. Call the toll-
free number above with the following information:

* Name, Address, Social Security Number, Age and Sex of Employee

* Name of Employing Agency, Address and Telephone #

Section G: Workers’ Compensation Tracking Form | 5


mailto:DHS-Policies@dhs.ga.gov

* Date, Time and Description of Incident (How? Where? Why?)

Body Part Injured

* Injury Type, Illness or Occupational Disease Exposure (cut, burn, fall, etc.)

Hourly / Weekly / Monthly Salary
* Name and Address of Physician / Hospital / Treatment Facility

* Has Employee Returned to Work?

A copy of the completed injury report will be issued to the supervisor or designee and the appropri-
ate Department of Administrative Services (DOAS) Workers' Compensation Specialist within 24
hours of the incident being reported. Any information that needs to be corrected after the claim has
been reported, must be submitted by calling the appropriate DOAS Workers' Compensation Special-
ist.

Only work-related injuries, illnesses, and exposures to occupational disease requiring medical care
or lost time from work should be reported through the telephonic reporting system. Injuries, ill-
nesses, and exposures to occupational disease requiring no medical care should be recorded by the
organizational unit, as an incident only utilizing the Incident Report (Attachment #3). The Incident
Report is maintained by the organizational unit.

1701 A2 Georgia Activity Analysis

1701 A3 Incident Report

1701 A4 Transitional Employment Plan

1701 A5 Detailed Job Analysis

1701 A6 Workers' Compensation Tracking Form

1701 A7 Workers’ Compensation Acknowledgment
Receipt
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1702 Leave and Payment for Workers’
Compensation and Special Injury Claims

Georgia Department of Human Services
Human Resources Policy #1702

Leave and Payment for Workers’ Compensation and Special Injury Claims

Release D November 15, 1999 Revised D June 3, 2020
ate: ate:
Next Revi
ew Date:
Refer- 0.C.G.A. 34-9-1 et seq.— Workers' Compensation
ences: 0.C.G.A. 45-7-9 — Line-of-Duty Injury

Rules of the State Personnel Board 478-1-16 — Absence from Work

The Department of Human Services (DHS) is subject to the requirements of state law regarding
workers' compensation and line-of-duty injury. All employees are to ensure that appropriate proce-
dures in this policy are followed.

Section A: Eligible Employees
1. All employees of the Department are covered by the Workers' Compensation Law unless specifi-
cally excluded by law or regulation.

2. All full-time employees who regularly work thirty (30) or more hours each week are covered by
state law.

Section B: Denial of Compensation
1. No compensation will be allowed for an injury, illness, exposure to occupational disease or
death:
a. Due to the employee’s willful misconduct, including intentionally self-inflicted injury.
b. Growing out of his/her attempt to injure another.
c. Due to intoxication by alcohol.

d. Due to being under the influence of marijuana or a controlled substance, except as may
have been lawfully prescribed by a physician for such employee and taken in accordance
with such prescription.

e. Due to willful failure or refusal to use a safety appliance or perform a duty required by
statute; or,

f. Due to the willful breach of any policy and/or procedure of the Department of which the
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employee had knowledge prior to the incident.

Section C: Reporting

1. Work-related injuries, illnesses and exposures to occupational disease are to be reported imme-
diately, as outlined in DHS Human Resources Policy #1701 — Workers' Compensation and Spe-
cial Injury Return-to-Work Program.

Section D: Access to Information

1. Department of Administrative Services (DOAS) Workers' Compensation investigators acting as
agents for the Department are authorized to have access to personnel and any other related
files and information necessary to complete a review or investigation of a workers' compensa-
tion or special injury claim. An employee’s medical information is confidential and is available
to individuals only on a need to know basis.

Section E: Satisfactory Medical Documentation

1. An employee must provide satisfactory medical documentation of an injury, illness or exposure
to occupational disease to the designated organizational unit representative and the immediate
Supervisor.

2. Satisfactory medical documentation is certification from a workers' compensation Managed
Care Organization physician or emergency health care provider that the employee is physically
unable to perform the duties of employment as a result of the injury, illness or exposure to occu-
pational disease on the specified date.

3. Failure by the employee to submit satisfactory medical documentation of a work-related injury,
illness or exposure to occupational disease within two (2) weeks may result in the employee’s
benefits being suspended.

4. An employee who does not initially contact the Manage Care Organization for a referral is not
eligible for workers' compensation benefits unless the employee received emergency treatment.

Section F: Use of Leave or Leave Without Pay

1. If employees are absent due to workers' compensation claims, employees have the option of:
a. Using some or all their accrued FLSA compensatory time, sick, annual or personal leave; or,
b. Receiving workers' compensation payments for lost salary during the period of disability.

2. Employees must provide written notification of the selected option by using the Leave Election
Form (Attachment #1)

3. Employees who choose to receive workers' compensation payments for lost salary will be
placed on leave without pay. Employees cannot simultaneously receive workers' compensation
payments and regular salary (i.e., use of accrued FLSA compensatory time or leave).

4. Absences due to a workers' compensation claim which qualifies as a serious health condition
will be charged to family leave with and/or without pay if available and as determined appro-
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priate.

5. The designated organizational unit representative must notify the DOAS Workers' Compensa-

tion Program, when the employee loses work time or when the employee returns to work.

Section G: Wage Loss Payment

1.

The waiting period for workers' compensation wage loss payments is seven (7) calendar days.
Usually no payment is due for the first week of the disability.

Entitlement to benefits for the first seven (7) calendar days of disability or any portion of the
time, requires that the employee be disabled for at least twenty-one (21) consecutive calendar
days and that the first seven (7) calendar days were leave without pay.

In the event available leave is inadequate to cover the entire period of disability [in excess of
the first seven (7) calendar days of disability] the employee would be entitled to weekly benefits
as of the day the leave was exhausted.

Section H: Medical Payments

1.

Medical expenses arising from a work-related injury, illness or exposure to occupational disease
are covered if the claim is accepted by the DOAS Workers' Compensation Program. This includes
hospital bills, prescribed drugs, ambulance charges, physician fees and other medical expenses.
Expenses connected with a work-related injury, illness or exposure to occupational disease are
excluded under the State Health Benefit Plan.

For treatment that is for some reason not covered by workers' compensation benefits, or if
workers' compensation benefits terminate, employees should seek treatment from their per-
sonal health care provider.

Section I: Leave and Payment

1.

An eligible employee who becomes physically disabled as a result of a physical injury incurred
in the line of duty and caused by a willful act of violence committed by a person other than a
fellow employee shall be entitled to regular compensation, up to a maximum of 180 workdays,
for the period of time that the employee is physically unable to perform the duties of employ-
ment.

Benefits will not be provided for more than a total of 180 workdays for injuries resulting from a
single incident.

Special injury (also referred to as “line of duty” injury) claims are to be reported in the same
manner as other workers' compensation claims. (See DHS Human Resources Policy #1701).

Requests for special injury leave should be carefully reviewed. The individual responsible for
workers' compensation reporting should review all available information with the designated
organizational unit representative to determine if the injury falls within the provisions of the
Special Injury Law.

Notification of the decision should be sent to the employee.

0 If special injury leave is approved or extended but the medical documentation of physical
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disability does not give a definite return to work date, the designated organizational unit
representative should select and approve a reasonable time period.

6. The designated organizational unit representative must also notify the DOAS Workers' Compen-
sation Program when the employee loses work time or when the employee returns to work.

7. If supported by satisfactory evidence of physical disability, any absence during the first seven
(7) days of physical disability is covered by special injury leave and must not be charged to sick
leave, annual leave, personal leave, FLSA compensatory time or leave without pay (LWOP).

a. Any leave charged in error to the employee during this period must be restored.

b. Salary adjustments must be made if the employee was placed on LWOP.

Section J: Processing and Coordination

1. During the first seven (7) days of physical disability, the employee is not eligible for workers'
compensation benefits; therefore, coordination of benefits with the DOAS Workers' Compensa-
tion Program is not necessary during this time. The employee will continue to receive his/her
regular salary from the Department during this time. Refer to #3 of this Section, if absence due
to disability exceeds twenty-one (21) consecutive calendar days.

2. Coordination of workers' compensation benefits with the DOAS Workers' Compensation Pro-
gram is required for employees absent due to physical disability beyond the first seven (7) days.
The designated organizational unit representative and the DHS Office of Financial Services
(OFS) - Payroll Subsection will process special injury leave beyond the first seven (7) days, as fol-
lows:

a. Divisions/Offices

I. The HR Data Transactions Section is responsible for entering personnel actions for spe-
cial injury leave. The OFS - Payroll Subsection is responsible for monitoring special
injury leave data entry and will immediately reduce the injured employee’s regular
salary by two-thirds (2/3), resulting in the injured employee receiving one third (1/3) of
the regular salary from the Department.

II. The designated organizational unit representative must contact the DOAS Workers' Com-
pensation Program to determine the amount of any workers' compensation award and
forward that information directly to the OFS - Payroll Subsection.

3. If the employee is physically disabled for twenty-one (21) consecutive calendar days as the
result of a special injury, the employee becomes eligible for workers' compensation salary bene-
fits for the first seven (7) days of physical disability.

a. Since the employee has already received the regular salary for the first seven (7) days from
the Department (See #1 in this Section, above), the workers' compensation salary benefits
will result in an overpayment to the injured employee.

b. Adjustments in compensation should be put into place as soon as feasible to recoup the
overpayment.

I. For employees in Divisions and Offices, the appropriate transactions center representa-
tive should communicate directly with the DOAS Workers' Compensation Program to
determine the amount of the overpayment and should notify the OFS - Payroll Subsec-
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tion who will adjust compensation as soon as feasible to recoup any overpayment.

II. For County DFCS employees, the designated organizational unit representative should
communicate directly with the DOAS Workers' Compensation Program to determine the
amount of overpayment and should then take steps to adjust compensation as soon as
feasible to recoup the overpayment.

Section K: Change in Work Status

1. The employee’s supervisor must notify the designated organizational unit representative when
the employee returns to work or has any other change in employment or workers' compensa-
tion status. (This includes time status changes.) The designated organizational unit representa-
tive must immediately notify the DOAS Workers' Compensation Program.

2. If the employee returns to work from a period of special injury leave, the supervisor or desig-
nated organizational unit representative should notify the appropriate transactions center staff
to enter personnel action to return the employee from special injury leave.

Section L: Expiration of Special Injury Leave Benefits

1. An employee who remains physically disabled after 180 workdays is no longer eligible for spe-
cial injury leave benefits. Regular workers' compensation benefits will then apply. The supervi-
sor or designated organizational unit representative is to notify the appropriate transactions
center to enter personnel action to return the employee from special injury leave.

Section M: Health and Flexible Benefits Premiums

1. The employee’s designated organizational unit representative is responsible for ensuring that
the employee continues to have payroll deductions for any health insurance and/or flexible ben-
efits premiums for which the employee is responsible during the period of special injury leave.
If payroll deductions are not possible, the designated organizational unit representative must
ensure the employee is made aware of the employee’s responsibility to make direct payment(s).

For additional information or assistance, please contact your local Human Resource Office, or email
DHS-Policies@dhs.ga.gov .

1702 A1 Leave Election Form
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1703 Modified Duty Assignment Due to Non-
Work-Related Injury/Illness

Georgia Department of Human Services
Human Resources Policy #1703

Modified Duty Assignment Due to Non-Work-Related Injury/Illness

Release D December 14, 2010 Revised D June 12, 2020
ate: ate:
Next Revi
ew Date:

Employees who are absent from work due to a non-work-related injury/illness should return to
work on a temporary, modified duty assignment as soon as possible. Modified duty assignments
may be modifications in employees' usual duties and/or responsibilities or may be temporary
assignments of different duties within the organization.

Section A: Eligible Employees

1. All full-time and part-time employees in classified and unclassified positions, except for tempo-
rary employees [time-limited duties not expected to exceed nine (9) months] and hourly
employees, are eligible for modified duty assignments.

Section B: Time Frames

1. Modified duty assignments may be made for the length of time that is determined necessary by
the attending health care provider, not to exceed sixty (60) calendar days within a 12-month
period.

2. Management has the option of extending modified duty assignments for up to ten (10) calendar
days beyond the 60-calendar day limit, if the additional time is needed to make work-related
arrangements for employees.

Section C: Procedures
1. Guidelines should be developed in each organization to implement a modified duty assignment
program.

2. Eligible employees who are medically released by the attending health care provider to return
to work with temporary restrictions should be considered for modified duty.

a. Modified duty assignments may be requested by employees or managers.

3. Each employee should be evaluated individually for a modified duty assignment based on the
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following:

a. Limitations established by the attending health care provider.
b. Skills of the employee; and,

c. Needs of the organization.

4. Modified duty assignments require a signed medical statement from the attending health care
provider, which identifies any work-related limitations and the expected length of time for the
limitations.

a. If additional information is needed, employees will be given the Attending Physician’s State-
ment of Functional Capability Form Attachment #1 to be completed by the attending health
care provider.

b. A completed Detailed Job Analysis form or other relevant job description information will
be attached to assist the attending health care provider in completing a medical evaluation
in relation to essential functions of the position. Please see DHS Human Resources Policy
#1701 — Worker’s Compensation and Special Injury Return to Work Program Attachment #5
to access this form.

Section D: Non-Compliance

1. If employees refuse to report for (or otherwise through their actions decline) modified duty
assignments when properly released by the attending health care provider, supervisors should
notify OHR. Employees may be subject to disciplinary action, up to an including separation from
employment.

Section E: Expiration of Modified Duty Assignment

1. At the expiration of a modified duty assignment, employees will be returned to regular duties
and responsibilities with or without reasonable accommodation if approved by the attending
health care provider.

2. If the attending health care provider does not release an employee for unrestricted duty at the
expiration of the modified duty assignment, the employee must request the appropriate leave
or leave of absence without pay to cover the absence from work. An employee who does not
appropriately request approval or absence from work may be subject to disciplinary action, up
to an including separation from employment.

Section F: Family and Medical Leave

1. Employees are to be placed on available family and medical leave (FML) when absent from
work due to a non-work-related injury/illness also qualifies as a serious health condition under
FML. This includes absences from work while employees work on intermittent or reduced
schedule as part of a modified duty assignment.

For additional information or assistance, please contact your local Human Resource Officer, or
email DHS-Policies@dhs.ga.gov.
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1703 A1 Attending Physician’s Functional Capability
Statement
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1704 Americans with Disabilities Act (ADA)

Georgia Department of Human Services
Human Resources Policy #1704

Americans with Disabilities Act (ADA)

Release D May 1, 1994 Revised D June 11, 2020
ate: ate:
Next Revi
ew Date:
Refer- The Americans With Disabilities Act of 1990, as amended by the Americans With Disabilities Act of 2008
ences: Vocational Rehabilitation Act of 1973, Section 504 (29 USC 206[D])

U.S. Equal Employment Opportunity Commission 915.002
Rules of the State Personnel Board 478-1-28 — Voluntary Separations for Classified Employees

The Department of Human Services (DHS) and its employees are subject to the provisions of the
Americans With Disabilities Act (ADA) prohibiting unlawful discrimination against qualified indi-
viduals with disabilities. Specifically, Title II of the ADA prohibits discrimination in job application
procedures, hiring, advancement, discharge, compensation, job training, and other terms, condi-
tions, and privileges of employment in state government.

In accordance with the requirements of Title II of the ADA, DHS will not discriminate against quali-
fied individuals with disabilities on the basis of disability in its services, programs, or activities.

The ADA makes it unlawful to discriminate in all employment practices such as:

a. Recruitment

b. Pay

c. Hiring

d. Firing

e. Promotion

f. Job assignments

Training

Z @

Leave

e

Lay-off
j. Benefits

k. All other employment related activities.

The Department of Human Services does not discriminate on the basis of disability in its hiring or
employment practices and complies with all regulations promulgated by the U.S. Equal Employ-
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ment Opportunity Commission under Title I of the ADA.

The Department of Human Services will generally, upon request, provide appropriate aids and ser-
vices leading to effective communication for qualified persons with disabilities so they can partici-
pate equally in Department of Human Services programs, services, and activities.

Section A: Definitions

1. The term “disability” with respect to an individual means:

a. A physical or mental impairment that substantially limits one or more major life activities of
such individual.

b. Arecord of such an impairment; or
c. Being regarded as having such an impairment.

2. Major life activities include but are not limited to, caring for oneself, performing manual tasks,
seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learn-
ing, reading, concentrating, thinking, communicating, and working.

3. Qualified individual is an individual who, with or without reasonable accommodation, can per-
form the essential functions of the employment position that such individual holds or desires.
Consideration shall be given to the employer’s judgment as to what functions of a job are essen-
tial, and if an employer has prepared a written description before advertising or interviewing
applicants for the job, this description shall be considered evidence of the essential functions of
the job.

4. Reasonable accommodations may include:

a. Making existing facilities used by employees readily accessible to and usable by individuals
with disabilities; and

b. Job restructuring, part-time or modified work schedules, reassignment to a vacant position,
acquisition or modification of equipment or devices, appropriate adjustment or modifica-
tions of examinations, training materials or policies, the provision of qualified readers or
interpreters, and other similar accommodations for individuals with disabilities.

5. Undue hardship in general, means an action requiring significant difficulty or expense, when
considered in light of the factors set forth below.

a. Factors to be considered in determining whether an accommodation would impose an
undue hardship on a covered entity include:

I. The nature and cost of the accommodation needed under this chapter.

II. The overall financial resources of the facility or facilities involved in the provision of the
reasonable accommodation; the number of persons employed at such facility; the effect
on expenses and resources, or the impact otherwise of such accommodation upon the
operation of the facility.

III. The overall financial resources of the covered entity; the overall size of the business of a
covered entity with respect to the number of its employees; the number, type, and loca-
tion of its facilities; and

IV. The type of operation or operations of the covered entity, including the composition,

16 | Section A: Definitions



structure, and functions of the workforce of such entity; the geographic separateness,
administrative, or fiscal relationship of the facility or facilities in question to the covered
entity.

6. Essential functions of the job refers to those job activities that are determined by the employer
to be essential or core to performing the job; these functions cannot be modified.

The examples provided in the above terms are not meant to be all-inclusive and should
0 not be construed as such. They are not the only conditions that are considered to be dis-
abilities, impairments or reasonable accommodations covered by the ADA.

Section B: Reasonable Accommodation

1. An applicant or employee must inform the Department of Human Services of a need for an
adjustment or change concerning some aspect of the application process, the job, or a benefit of
employment for a reason related to a disability. An individual need not have a particular accom-
modation in mind before making a request. An applicant or employee may request a reasonable
accommodation at any time, orally or in writing.

a. A family member, health professional, or other representative may request an accommoda-
tion on behalf of an employee or applicant.

b. A request does not have to include any special words, such as "reasonable accommodation,”
or "disability". A request is any communication in which an individual ask or states a need
for the Department of Human Services to provide, adjust, or change something at work for a
reason related to a medical condition

2. Reasonable accommodation is available to qualified applicants and employees with disabilities.
Reasonable accommodations must be provided to qualified employees regardless of whether
they work part- time or full-time or are considered "probationary." Generally, the individual
with a disability must inform the employer that an accommodation is needed. There are a num-
ber of possible reasonable accommodations that an employer may have to provide in connec-
tion with modifications to the work environment or adjustments in how and when a job is per-
formed. These include:

a. Making existing facilities accessible.

b. Job restructuring.

c. Part-time or modified work schedules.

d. Acquiring or modifying equipment.

e. Changing tests, training materials, or policies.

f. Providing qualified readers or interpreters; and
g. Reassignment to a vacant position.

3. A modification or adjustment is "reasonable" if it "seems reasonable on its face, i.e., ordinarily
or in the run of cases;" this means it is "reasonable" if it appears to be "feasible" or "plausible.”

a. Areasonable accommodation also must be effective in meeting the needs of the individual.

I. A reasonable accommodation enables the individual to perform the essential functions
of the position.
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II. A reasonable accommodation enables an applicant with a disability to have an equal
opportunity to participate in the application process and to be considered for a job.

III. A reasonable accommodation allows an employee with a disability an equal opportunity
to enjoy the benefits and privileges of employment that employees without disabilities
enjoy.

4. If a manager or supervisor directly receives a reasonable accommodation request, that individ-
ual should forward the request immediately to their assigned Human Resources Specialist (HRS)
within 2 business days, if practicable.

a. While the assigned HRS will handle all requests for reasonable accommodations, supervi-
sors, managers, and office directors will be consulted about specific requests to ensure that
any accommodation meets the individual’s disability related needs and enables the individ-
ual to perform the essential functions of the position.

5. While an individual with a disability may request a change due to a medical condition, this
request does not necessarily mean that the employer is required to provide the change. A
request for reasonable accommodation is the first step in an informal, interactive process
between the individual and the employer. In some instances, before addressing the merits of
the accommodation request, the employer needs to determine if the individual’s medical condi-
tion meets the ADA definition of "disability," a prerequisite for the individual to be entitled to a
reasonable accommodation.

Section C: Reasonable Accommodation Interactive
Process

1. The interactive process refers to an information gathering approach used by an employer with
the employee to evaluate a request for accommodation. It is intended to be a flexible approach
that centers on the communication between an employer and the individual requesting reason-
able accommodation but may (and often does) involve obtaining relevant information from a
supervisor and an individual’s health care provider.

a. Upon receipt of an oral or written request for reasonable accommodation. DHS engages in a
discussion with the requestor and other relevant individuals (e.g., a supervisor, or the
requestor’s health care provider) to collect the necessary information to make an informed
decision about whether the requestor is covered as an individual with a disability. If so,
what reasonable accommodation(s) will effectively eliminate the barrier identified by the
requestor and permit an equal opportunity to apply for a job, to perform a job or to gain
access to the workplace, or to enjoy access to the benefits and privileges of employment.

2. Individuals may request accommodations in conversation or may use any other mode of com-
munication. An employer may choose to write a memorandum or letter confirming the individ-
ual’s request. Alternatively, an employer may ask the individual to fill out a form or submit the
request in written form, but the employer cannot ignore the initial request. An employer also
may request reasonable documentation that the individual has an ADA disability and needs a
reasonable accommodation.

a. DHS may need to consult with other personnel (e.g., an employee’s supervisor, Information
Technology staff) or outside sources to obtain information necessary for making a determi-
nation about the request.
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3. After a request for accommodation has been made, DHS will begin the interactive process to
determine what, if any, accommodation should be provided. This means that the individual
requesting the accommodation and DHS must communicate with each other about the precise
nature of the problem that is generating the request, how a disability is prompting a need for an
accommodation, and alternative accommodations that may be effective in meeting an individ-
ual’s needs.

4. DHS will contact the applicant or employee as soon as practicable, to begin discussing the
accommodation request. When the disability and/or the need for accommodation is not obvi-
ous, DHS may ask the individual for reasonable documentation about their disability and func-
tional limitations.

5. DHS may seek only medical information that is sufficient to explain the nature of the disability,
the individual’s need for reasonable accommodation, and how the requested accommodation
will assist the individual to apply for a job, perform the essential functions of a job, or enjoy the
benefits and privileges of the workplace. DHS may give the individual a list of questions for the
health care provider or other appropriate professional to answer. If sufficient medical informa-
tion is not provided by the individual, DHS may ask the requester to sign a limited release per-
mitting DHS to contact the provider for additional information.

a. DHS may determine whether medical information is needed and, if so, may request such
information from the requestor and/or the appropriate health professional (for example, a
doctor, psychologist, clinical social worker, physical therapist, or rehabilitation counselor).

b. If the initial information provided by the health professional or volunteered by the
requestor is insufficient for DHS to determine whether the individual has a "disability"
and/or that an accommodation is needed, DHS will explain what additional information is
needed and why.

c. Refusal to provide information requested by the Human Resources Specialist, may result in
a decision not to provide reasonable accommodation to the requestor.

6. Decisions regarding a request for reasonable accommodation will be communicated to an appli-
cant or employee.

a. If DHS grants a request for accommodation, the Human Resources Specialist will contact the
requestor and discuss implementation of the accommodation.

b. If a decision to provide an accommodation other than the one specifically requested, is still
considered a decision to grant an accommodation. The Human Resources Specialist will
explain both the reasons for the denial of the individual’s specific requested accommoda-
tion, and why DHS believes that the chosen accommodation will be effective.

c. If the request is approved but the accommodation cannot be provided immediately, the
Human Resource Specialist will specify why there is a delay, including any extenuating cir-
cumstances that justify the delay, and when DHS expects to provide the accommodation(s)
granted. If an accommodation cannot be provided immediately, the Human Resources Spe-
cialist will also discuss with the employee whether an interim accommodation can be pro-
vided.

d. If DHS denies a request for accommodation, the Human Resources Specialist will clearly
explain the specific reasons for the denial.

e. If there is a reason to deny the specific reasonable accommodation requested (e.g., the
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accommodation poses an undue hardship or is not required by the Rehabilitation Act), the
Human Resources Specialist will explore with the individual whether another accommoda-
tion would be possible. The fact that one accommodation proves ineffective or would cause
undue hardship does not necessarily mean that this would be true of another accommoda-
tion. Similarly, if an employee requests removal of an essential function or some other
action that is not required by law, the Human Resources Specialist will explore whether
there is a reasonable accommodation that will meet the employee’s needs.

f. If the Human Resources Specialist offers an accommodation other than the one requested,
but the alternative accommodation is not accepted, the Human Resources Specialist will
record the individual’s rejection of the alternative accommodation.

Section D: Review of Reasonable Accommodation
Request

1. Requests for reasonable accommodation will be reviewed based on a careful assessment of the
following:
a. organizational needs,
b. available resources,
c. the impact of disabilities on essential functions of employees' positions, and
d. relevant medical information concerning disabilities to be accommodated.

2. If disabilities or medical conditions are apparent, employees may be placed in modified work
environments, given modified duties, or be temporarily reassigned during the review period, if
such accommodations are possible without undue hardship.

3. Human Resources Specialist along with the employee’s supervisor and leadership should make
determinations within fifteen (15) workdays of receiving requests for reasonable accommoda-
tion.

4. Reasonable accommodation requests that are denied on the basis of undue hardship must
include detailed documentation of accommodations considered and reasons for denial.

5. Written approval from the Office of Human Resources (OHR) Director or their designee must be
received prior to implementing reasonable accommodations resulting in a change in employ-
ment status, a change in the terms and conditions of employment, or a change in the essential
functions of a position. Examples include, but are not limited to:

a. temporary or permanent reassignments,
b. significant modification of work schedules or environments, or

c. changes in work duties and responsibilities.

Section E: Temporary and Modified Duty Assignments

1. Temporary and modified duty assignments may be determined appropriate to reasonably
accommodate disabilities.

a. Temporary and modified duty assignments can be made for up to sixty (60) calendar days.
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Management has the option of extending assignments for up to ten (10) calendar days
beyond the 60-calendar day limit if the additional time is needed to make work-related
arrangements for employees.

b. Prior to returning to regular duty, the employee must provide a medical statement from
their attending health care provider releasing the employee to perform the essential func-
tions of the position, with or without reasonable accommodation.

2. If an employee is unable to return to work and perform the essential functions of the position,
with or without reasonable accommodation, at the end of a temporary and modified duty
assignment, family and medical leave or other leave with or without pay may be requested and
considered.

Section F: Permanent Reassignments

Permanent reassignments may be determined appropriate to reasonably accommodate disabilities.
Employees may be permanently reassigned to positions within the same job, to positions in a differ-
ent job on the same paygrade, or to positions in a different job on a lower paygrade.

1. Within Current Job - Employees may be permanently reassigned to vacant or soon to be vacant
positions within the same job. Positions available for reassignments are not to be limited to
positions within the same work area but can include all positions at the work location in that
job.

2. Different Job/Same Paygrade - Permanent reassignment to vacant or soon to be vacant positions
in a different job on the same paygrade are to be handled as follows:

a. When a position vacancy has not been advertised, an employee may be permanently reas-
signed following a careful review of the employee’s qualifications for performing the essen-
tial functions of the position, work performance, and organizational needs. Such reassign-
ment must have prior written approval from the OHR Director or their designee.

b. When a position vacancy has been advertised, it is generally not permissible to interrupt the
selection process and non-competitively reassign an employee to the position as a reason-
able accommodation. Situations in which non-competitive reassignment is being considered
must first be discussed with OHR.

3. Voluntary Demotion - Permanent reassignment to a lower job as reasonable accommodation
will be handled in accordance with the provisions of DHS Human Resources Policy #1101
regarding voluntary demotions.

Section G: Separation from Employment

1. Employees may be separated from employment based on inability to perform assigned duties
when:

a. There is no reasonable accommodation that can be made in the current position without
incurring an undue hardship on the organization; and,

b. There is no other position in the same job (vacant or soon to be vacant) for which the
employee qualifies, and into which the employee can be reassigned or is willing to accept
reassignment; and,
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c. There is no position in a different job on the same paygrade (vacant or soon to be vacant) for
which the employee qualifies, and into which the employee can be reassigned or is willing
to accept reassignment; and,

d. There is no position in a lower job (vacant or soon to be vacant) for which the employee
qualifies, and into which the employee can be demoted or is willing to accept demotion; and,

e. Additional leave options have been considered and are either determined not to be avail-
able, or cannot be approved without undue hardship.

2. Classified employees who are absent from work as indicated below can be separated from
employment in accordance with the Rules of the State Personnel Board. Separations for these
reasons are considered voluntary separations.

a. Absent from work for five (5) consecutive workdays or equivalent without proper autho-
rization.

b. Failure to return to work at the expiration of an approved leave of absence.

c. Absent from work for five (5) consecutive workdays or equivalent after all sick and annual
leave is used.

3. This policy does not restrict the authority of management to discipline or separate employees
based on failure to meet standards of performance or conduct, or failure to follow procedures
for reporting and approval of absences.

4. The OHR - Compliance Management Section should be contacted for assistance prior to separat-
ing employees as indicated in this policy.

For additional information or assistance, please contact your local Human Resource Office, or email
DHS-Policies@dhs.ga.gov.

1704 A1 Procedure for Handling Americans with
Disabilities Act (ADA) Medical Information

Georgia Department of Human Services
Human Resources Policy #1704 Al

Procedure for Handling Americans with Disabilities Act (ADA) Medical Information

Section A: ADA Requirements Overview

1. The ADA does not limit the nature or extent of post-job-offer medical examinations and
inquiries. It does, however, place very strict limitations on the use of information resulting from
such examinations and inquiries. These limitations apply also to information resulting from
examinations or inquiries made of employees.

2. The Equal Employment Opportunity Commission cites the following language in its Technical
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Assistance Manual for the Americans with Disabilities Act:

"... All information obtained from post-offer medical examinations and inquiries must be col-
lected and maintained on separate forms, in separate medical files and must be treated as a
confidential medical record. Therefore, the employer should not place any medical-related
material in an employee’s personnel file. The employer should take steps to guarantee the secu-
rity of the employee’s medical information..."

Section B: Medical Document Definition

1. For purposes of this procedure, a medical document is any document that provides any level of
detail concerning a general or specific disability or medical condition. While not exhaustive,
examples of such forms or documents include:

a.

b.

=h
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Employee Statement of Health

Long/Short Term Disability Benefit Claim Forms

Employee Health Expense Reports

Health Benefit Plan Disability Certification

Physician’s Service Reports

Evidence of Insurability

Doctor’s statements related to employee absences (sick leave approval)
Doctor’s release (return to work) statements

Infectious Disease Reports

Incident Reports (where there is an identified work-related injury)
Workers' Compensation Forms

Family and Medical Leave material containing medical information

Section C: Confidentiality and Access to Medical Information

1. Compliance with the ADA requires that medical (disability related) information be handled in a
confidential manner. To ensure compliance, the following restrictions apply to accessing and
retaining medical information:

a.

Supervisors and managers are not to create and/or retain any employee medical informa-
tion as defined by these procedures. This would include, for example, information detailing
an employee absence based on a medical condition or request for an accommodation.

Supervisors and managers may maintain summary logs or other documents necessary to
record employee attendance or performance, even if such information is related to a disabil-
ity. The document cannot, however, identify generally or specifically the nature of the dis-
ability or illness.

Example: An employee calls the unit supervisor and volunteers the information that the
chemotherapy treatment they received the previous day has them feeling nauseous and
they are requesting sick leave for the day. It is permissible for the supervisor to note in the
employee’s productivity file the request for sick leave, date, time of call, etc. No reference,
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however, is to be made to the chemotherapy or the disease if this document is to be retained
by the supervisor.

2. Medical information folders will be centrally retained with the Office of Human Resources
(OHR) at 2 Peachtree to ensure the required restricted access.

3. Any request by a supervisor or manager to review an employee’s official personnel file will not
include the medical information folder. Unless otherwise authorized, no request for access to or
information from an employee’s official personnel file will include the associated medical infor-
mation folder except as provided for by this procedure.

4. Human Resources staff will be informed of the critical need to strictly adhere to this procedure.

5. The environment where these records are retained are secured in a locked file cabinet. This
restricts access to all but those designated to handle these confidential records.

6. Supervisors and managers will be informed of the location and person(s) with access to this
information.

Section D: Employee and Applicant Medical Documentation

1. While the medical record provisions of the ADA, apply only to those applicants and employees
who satisfy its definition of persons with disabilities. For purposes of continuity, all DHS
employee and applicant medical information will be handled as follows:

2. All medical information currently residing in supervisor productivity files, or other files not cre-
ated for the purpose of complying with these procedures, must be removed and immediately
sent to OHR at 2 Peachtree to be retained in a separate file.

3. No other copies of the medical information will be retained in any other folder at the agency.
Exceptions may be permissible in instances where authorized confidential files are maintained
as a result of litigation, workers' compensation matters, or Federal or State enforcement agency
investigations. Other exceptions permitted are files created as a result of complaints filed under
the Unlawful Discrimination Complaint Procedure, Classified and Unclassified Employee Com-
pliant Procedures, or DHS administrative investigations or reviews. Additional exceptions may
be permitted by the DHS Office of Human Resources on a case-by-case basis.

4. The separately created medical information folder may be filed in any of the following three
ways:

a. The folder may be placed within the employee’s official personnel file. (Under this option
the medical folder is still to be considered a separate file and is not available for access
except as provided by this procedure).

b. The folder may be placed alongside the employee’s official personnel file.

c. The folder may be retained in a separate area than that of the employee’s official personnel
file.

Section E: Other Considerations

1. The provisions of this procedure extend to official employee records requested from any
archive. In handling these archive records, a separate medical folder need not be created. How-
ever, it will be necessary to carefully review the contents of the folder and remove any medical
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information before releasing the folder to anyone not authorized to access the medical informa-
tion.

2. Government officials investigating compliance with the ADA and other Federal and State laws
prohibiting discrimination on the basis of disability or handicap should be provided relevant
information on request. Other Federal laws and regulations also may require disclosure of rele-
vant medical information.

3. Relevant information may be provided to State workers' compensation offices or "second
injury" funds, in accordance with State workers' compensation laws.

4. This procedure does not prohibit, when appropriate, first aid and safety personnel from being
informed if a given disability might require emergency treatment or if any specific procedures
are needed in the case of fire or other evacuations.

For additional information or assistance, please contact your local Human Resource Office, or email
DHS-Policies@dhs.ga.gov.

1704 A2 Americans with Disabilities Act (ADA)
Frequently Asked Questions

i @5 ;
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Georgia Department of Human Services
Human Resources Policy #1704 A2

Americans with Disabilities Act (ADA) Frequently Asked Questions

1. What practices and activities are covered by the employment nondiscrimination require-
ments?

The ADA prohibits discrimination in all employment practices, including job application proce-
dures, hiring, firing, advancement, compensation, training, and other terms, conditions, and
privileges of employment. It applies to recruitment, advertising, tenure, layoff, leave, fringe
benefits, and all other employment related activities.

2. Who is a "qualified individual with a disability?"

A qualified individual with a disability is a person who meets legitimate skill, experience, edu-
cation, or other requirements of an employment position that he or she holds or seeks, and who
can perform the "essential functions" of the position with or without reasonable accommoda-
tion. Requiring the ability to perform "essential" functions assures that an individual will not be
considered unqualified simply because of inability to perform marginal or incidental job func-
tions. If the individual is qualified to perform essential job functions except for limitations
caused by a disability, the employer must consider whether the individual could perform these
functions with a reasonable accommodation. If a written job description has been prepared in
advance of advertising or interviewing applicants for a job, this will be considered as evidence,
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although not necessarily conclusive evidence, of the essential functions of the job.
3. What is "reasonable accommodation?"

Reasonable accommodation is a modification or an adjustment to a job or the work environ-
ment that will enable a qualified applicant or employee with a disability to participate in the
application process or to perform essential job functions. Reasonable accommodation also
includes adjustments to assure that a qualified individual with a disability has rights and privi-
leges in employment equal to those of nondisabled employees.

4. What kinds of actions are required to reasonably accommodate applicants and employ-
ees?

Examples of reasonable accommodation include making existing facilities used by employees
readily accessible to and usable by an individual with a disability; restructuring a job; modify-
ing work schedules; acquiring or modifying equipment; providing qualified readers or inter-
preters; or appropriately modifying examinations, training, or other programs. Reasonable
accommodation also may include reassigning a current employee to a vacant position for which
the individual is qualified, if the person becomes disabled and is unable to do the original job.

5. What are the limitations on the obligation to make a reasonable accommodation?

The disabled individual requiring the accommodation must be otherwise qualified, and the dis-
ability must be known to the employer. In addition, an employer is not required to make an
accommodation if it would impose an "undue hardship" on the operation of the employer’s
business. "Undue hardship" is defined as "an action requiring significant difficulty or expense"
considering in light of a number of factors. These factors include the nature and cost of the
accommodation in relation to the size, resources, nature, and structure of the employer’s opera-
tion. Where the facility making the accommodation is part of a larger entity, the structure and
overall resources of the larger organization would be considered, as well as the financial and
administrative relationship of the facility to the larger organization. In general, a larger
employer would be expected to make accommodations requiring greater effort or expense than
would be required of a smaller employer.

6. Can an employer refuse to hire an applicant or fire a current employee who is illegally
using drugs?

Yes. Individuals who currently engage in the illegal use of drugs are specifically excluded from
the definition of a "qualified individual with a disability" protected by the ADA when an action
is taken on the basis of their drug use.

7. Is testing for illegal drugs permissible under the ADA?

Yes. A test for illegal drugs is not considered a medical examination under the ADA; therefore,
employers may conduct such testing of applicants or employees and make employment deci-
sions based on the results.

8. Are alcoholics covered by the ADA?

Yes. While a current illegal user of drugs is not protected by the ADA if an employer acts on the
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11.

12.

13.

basis of such use, a person who currently uses alcohol is not automatically denied protection.
An alcoholic is a person with a disability and is protected by the ADA if s/he is qualified to per-
form the essential functions of the job. An employer may be required to provide an accommo-
dation to an alcoholic. However, an employer can discipline, discharge or deny employment to
an alcoholic whose use of alcohol adversely affects job performance or

conduct. An employer also may prohibit the use of alcohol in the workplace and can require
that employees not be under the influence of alcohol.

Are people with AIDS covered by the ADA?

Yes. The legislative history indicates that Congress intended the ADA to protect persons with
AIDS and HIV disease from discrimination.

How are the employment provisions enforced?

The employment provisions of title I of the ADA are enforced under the same procedures applic-
able to race, sex, national origin, and religious discrimination under title VII of the Civil Rights
Act of 1964. Complaints regarding actions that occur on or after July 26, 1992, may be filed with
the Equal Employment Opportunity Commission or designated State human rights agencies.

When is an employer required to make a reasonable accommodation?

An employer is only required to accommodate a "known" disability of a qualified applicant or
employee. The requirement generally will be triggered by a request from an individual with a
disability, who frequently will be able to suggest an appropriate accommodation. Accommoda-
tions must be made on an individual basis, because the nature and extent of a disabling condi-
tion and the requirements of a job will vary in each case. If the individual does not request an
accommodation, the employer is not obligated to provide one except where an individual’s
known disability impairs his/her ability to know of, or effectively communicate a need for, an
accommodation that is obvious to the employer. If a person with a disability requests, but can-
not suggest, an appropriate accommodation, the employer and the individual should work
together to identify one. There are also many public and private resources that can provide
assistance without cost.

Can an employer maintain existing production/performance standards for an employee
with a disability?

An employer can hold employees with disabilities to the same standards of production/perfor-
mance as other similarly situated employees without disabilities for performing essential job
functions, with or without reasonable accommodation. An employer also can hold employees
with disabilities to the same standards of production/performance as other employees regard-
ing marginal functions unless the disability affects the person’s ability to perform those mar-
ginal functions. If the ability to perform marginal functions is affected by the disability, the
employer must provide some type of reasonable accommodation such as job restructuring but
may not exclude an individual with a disability who is satisfactorily performing a job’s essential
functions.

Can an employer establish specific attendance and leave policies?

An employer can establish attendance and leave policies that are uniformly applied to all
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employees, regardless of disability, but may not refuse leave needed by an employee with a dis-
ability if other employees get such leave. An employer also may be required to make adjust-
ments in leave policy as a reasonable accommodation. The employer is not obligated to provide
additional paid leave, but accommodations may include leave flexibility and unpaid leave.

A uniformly applied leave policy does not violate the ADA because it has a more severe effect on
an individual because of his/her disability. However, if an individual with a disability requests a
modification of such a policy as a reasonable accommodation, an employer may be required to
provide it, unless it would impose an undue hardship.

How does the ADA affect workers' compensation programs?

Only injured workers who meet the ADA’s definition of an "individual with a disability" will be
considered disabled under the ADA, regardless of whether they satisfy criteria for receiving
benefits under workers' compensation or other disability laws. A worker also must be "quali-
fied" (with or without reasonable accommodation) to be protected by the ADA. Although not all
work-related injuries cause physical or mental impairments that “substantially limit” a major
life activity, many on-the-job injuries may now constitute disabilities under the ADAAA’s broad-
ened definition of “disability.”

How can I find out whether my situation falls under the ADA or just find out more infor-
mation?

Visit ada.gov, where you can read the actual regulations, find answers to frequently asked ques-
tions, and find other resources.
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